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‘ Don't Become Roadkill

New TXDOT Rules Can Alter
Claim Deadlines on Highway Projects

Most subcontractors and suppliers providing materials
or labor on Texas construction projects are familiar
with the deadlines set forth under Texas law for assert-
ing lien claims and payment bond claims. For public
works projects, Texas law requires governmental enti-
ties to ensure that general contractors obtain payment
and performance bonds. The relevant deadlines appli-
cable to public projects in Texas are set forth in Chapter
2253 of the Texas Government Code, and many con-
struction industry professionals have a basic under-
standing of the process. However, pursuant to legisla-
tion enacted in 2005, the Texas Department of
Transportation (TxDOT) has the ability to enter Com-
prehensive Development Agreements (CDA) for the
purpose of completing highway construction projects.
According to TxDOT, a CDA is “the tool TxDOT uses
to enable private development by sharing the risks and
responsibilities of design and construction” Signifi-
cantly, CDAs can alter the deadlines for asserting claims
in connection with TxDOT projects, giving rise to
potential catastrophes for subcontractors and suppliers
who have simply followed the familiar protocol laid out
under Chapter 2253.

CDAs for two recent major TxDOT highway
construction projects in the Dallas-Fort
Worth Metroplex require the developers to
post letters of credit rather than traditional
payment and performance bonds.

Under Section 223.205 of the Texas Transportation
Code, in negotiating CDAs, TxDOT can require typical
payment and performance bonds, or an alternative
form of security, such as a letter of credit> When
TxDOT authorizes an alternative form of security, the
claims process can vary from project to project based on
the specific requirements set forth in the security docu-
ments for such project.

For instance, CDAs for two recent major TxDOT high-
way construction projects in the Dallas-Fort Worth
Metroplex—the North Tarrant Express Project and the
LBJ 635 Project—require the developers to post letters
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of credit rather than traditional payment and perfor-
mance bonds.’ For those two projects, the CDAs, rather
than Texas law, provide the deadlines for asserting
claims. While the deadlines are similar to those found
under Texas law governing lien and bond claims, there
are critical differences. Perhaps most notably, both
CDAs require claimants who do not have a direct con-
tractual relationship with the prime contractor to assert
claims no later than the 15th day of the second month
after each month in which any of the claimed labor was
performed or any of the claimed material was provided.
This timeframe is an entire month shorter than the
deadline to assert claims under Chapter 2253 of the
Texas Government Code, which requires downstream
claimants to assert claims by the 15th day of the third
month after each month in which any of the claimed
labor was performed or any of the claimed material was
provided. For these two projects, it is possible that sub-
contractors and suppliers diligently following the pro-
cedures set out in Chapter 2253 could lose their claims.
Additionally, given the recent implementation of
TxDOT’s CDA program, it is unclear whether the legal
interpretations of mechanic’s lien and payment bond
claims afforded by Texas courts to protect laborers and
materialmen, such as the doctrines of “liberal construc-
tion” and “substantial compliance,” would apply to
claims made under CDAs.*

In connection with some projects undertaken pursuant
to CDAs, TxDOT has required traditional payment and
performance bonds. The requirements for asserting
claims on CDA projects with traditional bonds is some-
what muddled by the fact that neither the CDAs nor the
bonds themselves reference the Government Code, or
set forth any deadlines. Nevertheless, given that TxDOT
has required payment and performance bonds on these
projects, as opposed to an “alternative form of security;’
it appears that the usual Chapter 2253 claims proce-
dures applicable to public projects would apply.

Along these lines, in October 2013, construction began
on the massive North Tarrant Express (I35 Express Proj-
ect) expansion, a $4.8 billion, 28-mile project, extending
from Dallas to Denton. The first phase of the project is
predicted to be substantially complete in May 2017. It is
anticipated that the project will create over 900 jobs and



require more that 400 cubic feet of concrete. The development  CDAs are a recent development and undoubtedly, the various
agreement executed between TxDOT and AGL Constructors,  legal contours associated with the program will be fleshed out
dated May 17, 2013, requires the developer to secure payment  over time. For the time being, suffice it to say, subcontractors
and performance bonds in the amount of $25,000,000, and  and suppliers should use an abundance of caution in seeking
increasing to roughly $700,000,000, as additional work is  to protect their financial interests in connection with work
authorized by TxDOT. Accordingly, it appears most likely that ~ performed or materials provided on TxDOT projects. &

the typical Chapter 2253 procedures will apply to claims made
on the I35 Express Project.
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copy of the CDA, ideally before any labor or materials are pro- 3. For a thorough analysis of Texas Transportation Code Chapter 223

ided. and revi h d ine if there i | and a case study regarding the North Tarrant Express Project, see Brian
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tive form of security on the project. The CDAs can be obtained  Unwary: A Case Study, 10 Constr.LJ. 7 (2012) (“Erikson”).
from TxDOT and, indeed, most of the CDAs are available on 4. See Erikson at 12.

TxDOT’s website. When TxDOT requires an alternative form
of security, potential claimants must carefully review the time
deadlines for asserting claims. These deadlines are likely to
have slight, but critically important differences from Chapter
2253 procedures. If, on the other hand, TxDOT requires tra-
ditional payment bond on the project, the usual Chapter 2253 Benjamin L. Riemer, Esq. is an associate with the firm, focusing on
claim deadlines should be followed: notice of non-payment  business litigation, construction litigation and creditors’ rights. He can
must be provided to the prime contractor by the 15th day of  be reached at 214-740-1430 or by email at benr@bellnunnally.com.
the second month after the month in which the unpaid labor

or material was furnished, and notice of payment bond claims  Visit www.bellnunnally.com for more information.

to the prime contractor and the surety must be provided by

the 15th day of the third month after the month in which the

unpaid labor or material was furnished.

Randall K. Lindley, Esq. is a partner at the law firm of Bell Nunnally
in Dallas, Texas, representing clients in the areas of creditors’ rights
and business litigation. He can be reached at 214-740-1417 or by
email at randyl@bellnunnally.com.

ADVANCE YOUR CAREER

Participate in the NACM Professional Certification Program and join a select
group of individuals who have made the commitment to professional excellence.

Start by applying for the Credit Business Associates" (CBASY)
designation, an academic-based designation which signals
mastery of three business credit-related disciplines:

+ Basic Financial Accounting
« Financial Statement Analysis
+ Business Credit Principles

There is no minimum work experience requirement
for this designation level and the course work
needed to qualify can be obtained through
colleges, local NACM Affiliated Association
programs, or NACM-National sponsored programs,
including the Credit Learning Center.

Take the first step towards achieving your CBASM
designation by contacting the NACM National Education
Department today at education_info@nacm.org

or call 800-955-8815.
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