
The novel coronavirus (COVID-19) out-
break and response will require busi-
nesses to adapt to new regulations of 
physical interaction and movement in 
space. This article focuses on the “social 
distancing” requirements imposed on the 
public generally and how those require-
ments affect two critical points of contact 
for commercial businesses, namely service 
of legal process and delivery of products 
ordered by customers. 

Social Distancing 
Requirements Generally
Jurisdictions throughout the nation have 
imposed novel social distancing require-
ments in response to the COVID-19 
outbreak. These derive mostly from the 
Center for Disease Control’s (“CDC”) 
Interim Guidance postings, which advise 
employers and other entities to impose 
policies that avoid creating large gath-
erings and that help individuals maintain 
a distance of approximately six feet from 
others when possible.

In considering the CDC’s guidance, Dallas 
County in Texas has ordered that, “[t]
o the extent individuals are using shared 
or outdoor spaces, they must at all times, 
as reasonably as possible, maintain social 
distancing of at least six feet from any 
other person when they are outside their 
residence.” Dallas Cty., Office of Cty. Judge 
Clay Jenkins, Amended Order, Stay Home 
Stay Safe (Mar. 31, 2020) (emphasis added).

In light of the foregoing, businesses must 
ensure their policies permit or require their 
employees and agents to maintain six feet 
of distance between themselves and other 
individuals with whom they are interacting.

Completing (and Proving) 
Service of Process Under 
COVID-19 Orders
Businesses must take care they do not 
order agents to violate the social distanc-
ing requirements, and this includes their 
attorneys. In order to initiate a lawsuit, 
attorneys typically will employ an agent 
unrelated to the plaintiff(s) or defendant(s) 
who will “serve” process—a copy of citation 
and the pleadings (usually a “petition” or 
“complaint”)—on the defendant(s). Servers 
often will serve process by delivering 
the papers by hand to the defendant(s). 
Obviously, hand delivery would create com-
pliance issues in the current environment. 
Fortunately, other methods are available 
under Texas law.

Plaintiffs must ensure service of process is 
done correctly because the United States 
Constitution requires at a minimum that a 
defendant to a lawsuit receive “notice rea-
sonably calculated, under all the circum-
stances, to apprise [it] of the pendency of 
the action and afford [it] an opportunity to 
present [its] objections.” Mullane v. Cent. 
Hanover Bank & Tr. Co., 339 U.S. 306, 314 
(1950). Federal Rule of Civil Procedure 4 
adds to this, providing that a plaintiff may 

Completing Service of Process 
and Establishing Proof of 
Delivery in Light of COVID-19 
Social Distancing 

 
Randall K. Lindley, Esq., a partner 
at Bell Nunnally in Texas, represents 
clients in the areas of creditors’ rights 
and commercial litigation. He is skilled 
and experienced with creditors’ rights, 
post-judgment remedies, commercial 
litigation, civil appeals, mechanic’s and 
materialman’s lien claims, construction 
litigation, landlord-tenant litigation 
and foreclosures. He has represented 
creditors in trials and appeals based on 
promissory notes, guarantees and unpaid 
accounts, and in sequestration actions 
to recover collateral. Randy is frequently 
engaged by clients in the construction 
and financial industries. He is a 
contributor to NACM’s Manual of Credit 
and a frequent speaker at NACM events.

Troy (T.J.) Hales, Esq., has 
advised and represented employers 
in all areas of labor and employment 
law, including matters involving 
discrimination and harassment, as 
well as WARN and FLSA compliance. 
He also has experience drafting briefs 
in federal and Texas appellate courts. 
Prior to private practice, he clerked 
with the Hon. Christine A. Nowak 
in the Eastern District of Texas and 
completed a public interest fellowship 
at the Constitutional Law Center for 
Muslims in America, where he worked 
on criminal and civil litigation matters.

28 BUSINESS CREDIT JUNE 2020

S
E

L
E

C
T

E
D

 T
O

P
IC



serve process in one of four ways, one of 
which is to “follow state law.” Fed. R. Civ. P. 
4(e). In Texas, state law generally requires 
either of the following: (1) personal service, 
or (2) service by registered or certified 
mail, with return receipt requested, though 
a plaintiff may petition a court to permit 
service by alternative means. Tex. R. Civ. 
P. 106. Caleb Malone, owner and manager

of Malone Process Service, LLC and a cer-
tified process server in the state of Texas, 
says, “the focus at a time like this needs to 
be on the spirit of the rule, which is provid-
ing the defendant proper notice within the 
bounds of the law.”

In this vein, businesses and their attorneys 
and agents should know that “personal ser-
vice” does not require hand delivery under 

Texas law, though it does in certain other 
states. Texas courts of appeal have long 
held a defendant is “personally served if [it] 
physically refuses to accept the papers and 
they are then deposited in an appropriate 
place in [its] presence or near [it] where [it] 
is likely to find them, [i]f [the defendant] is 
also informed of the nature of the process 
and that service is being attempted.” 

Under this precedent, a server could leave 
the papers near a defendant or in a place 
the defendant will be able to retrieve them 
so long as the server ensures the defendant 
is informed it is being served. This would 
include leaving process the defendant’s 
porch or elsewhere at the defendant’s 
home after informing the defendant of the 
nature of the papers being served. Malone 
says this method called “drop service” was 

already a tool in process servers’ arsenal 
pre-Coronavirus.

This manner of service of process likely 
would be appropriate as a prophylactic 
measure under the current social distanc-
ing orders, though Malone acknowledges 
that much personal service under COVID-19 
social distancing orders is within a grey area. 
Because a person must maintain a distance 
of at least six feet unless such is not rea-
sonably possible, a court likely would find 
a person subject to the order could not—or 
would not—physically accept service of pro-
cess. Further, so long as the server leaves 
the papers near the defendant or in a place 
the defendant likely would find the papers 
and informs the defendant it is being served, 
a court likely would find person service is 
perfected. This all hinges, of course, on a 
competent affidavit from the server describ-
ing precisely how service was effected.

The same measures may be employed 
in serving a defendant’s registered agent 
at an office, though the current social 

If an essential business implements these (or similar) policies 
while the social distancing requirements are in place, it should 
make sure to document the steps taken in each case carefully.
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distancing requirements have forced 
many businesses to close their offices. 
In situations like these—or in situations 
where individual defendants refuse even 
to acknowledge a server’s presence at the 
front door of a home—businesses should 
discuss alternatives, such as seeking per-
mission from a court to serve by alternative 
means or delaying service of a lawsuit, with 
their attorneys.

Ultimately, courts decide whether service 
was properly effected in any given case, 
given that the question is a matter of law. 
And the present circumstances make that 
question a novel one.

Proving Delivery of 
Commercial Products 
under COVID-19 Orders
Historically, commercial product and mate-
rials suppliers have established proof of 
delivery through a receipt or delivery ticket 
signed at their counter, at their warehouse 
docking bay, or at the place of delivery by 
a customer representative. Under COVID-
19 social distancing orders, this approach 
likely will not work. The requirement to 
maintain a distance of at least six feet 
from others poses evidentiary issues for 
essential businesses needing to establish 
they delivered certain products in order to 
collect or claim payment is due.

In order to comply with social distancing 
requirements and maintain consistent, sup-
portable proof of delivery procedures at a 
place of business or warehouse, essential 
businesses may consider implementing the 
following policies:

• Require that the customer provide a
reference number associated with the
order (e.g., invoice or order number);

• Require that the customer’s represen-
tative retrieving the products provide
identifying information, such as his or
her full name and phone number;

• Take a picture of the license plate of the
vehicle used to retrieve the products;

• Ask the customer representative for
permission to sign his or her name to
the delivery ticket or acknowledgment
of receipt; and

• If the dollar value of the order merits
it, also take pictures of the products
being loaded onto the vehicle.

In order to comply with social distancing 
requirements and maintain consistent, sup-
portable proof of delivery procedures at a 
jobsite, essential businesses may consider 
implementing the following policies:

• Take a picture of the address at which
the products are being delivered;

• If customer representative(s) are
present at the jobsite when
delivering products;

• Require that a customer represen-
tative provide a reference number
associated with the order;

• Obtain identifying information from
the representative receiving the
products at the jobsite, such as his or
her full name and phone number;

• Ask the customer representative for
permission to sign his or her name to
the delivery ticket or acknowledgment
of receipt; and

• If the dollar value of the order merits
it, also take pictures of the products
being delivered at the jobsite.

These suggested policies aim to provide 
businesses a means of proving materials 
ordered by a customer actually were fur-
nished given that requiring signatures on 
order or pickup forms could result in viola-
tions of the social distancing requirements. 
If an essential business implements these 
(or similar) policies while the social dis-
tancing requirements are in place, it should 
make sure to document the steps taken in 
each case carefully and to alert customers 
of the (hopefully temporary) change in its 
operating procedure.

Conclusion
The fact of the social distancing require-
ments is that critical points of contact for 
essential businesses will look different 
than usual for the time being. This does 
not mean business cannot proceed, but 
it does mean businesses must heed new 
legal requirements governing their agents’ 
physical interactions with other entities 
and individuals.  
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