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Step Carefully When Crossing

a Texas Minefield

Mechanics Lien and Bond Claims in Texas

The first mechanic’s lien law in Texas was passed in
1839, when the Congress of the Republic of Texas
enacted “An Act for the Relief of Master Builders and
Mechanics of Texas”' The Texas Constitution of 1869
first created the constitutional mechanic’s lien in Texas.
Today, Chapter 53 of the Texas Property Code sets forth
harrowingly detailed procedures for asserting mechan-
ic’s lien claims.® Given the many changes in the relevant
constitutional and statutory provisions over the past
175 years, and the difficult objective of providing pro-
tection to all segments of the construction industry, the
mechanic’s lien laws in Texas are extraordinarily com-
plex. The key to crossing this minefield is simple: one
step at a time.

Given the many changes in the relevant
constitutional and statutory provisions
over the past 175 years, and the difficult
objective of providing protection to all
segments of the construction industry,
the mechanic’s lien laws in Texas are
extraordinarily complex.

The underlying premise of Texas lien law has always
been to protect contractors, suppliers and subcontrac-
tors by giving them a claim or interest in the property to
the extent of the value of the improvement to ensure
that the property owner does not receive the added
value without paying for it. For contractors and suppli-
ers seeking protection against non-payment, there is an
array of legal issues to consider. In order to protect their
rights against private property owners, or sureties in the
case of bonded public or private projects, contractors
and suppliers must comply with extremely technical
statutory requirements.

The applicable deadlines and other statutory require-
ments are set forth in: (1) the Texas Property Code for
work performed or materials provided to private prop-
erty owners;* (2) the Texas Government Code for work
performed or materials provided to state and local gov-
ernments or their agencies;® and (3) the Federal Miller
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Act for work performed or materials provided on
federal government construction projects.® Unpaid
subcontractors and suppliers may also have a claim
under the Texas Construction Trust Fund Statute,
regardless of whether the subcontractor or supplier has
complied with the procedural requirements of the
mechanic’s lien laws.”

It would be impossible to provide on these few pages a
comprehensive review of every potential issue impact-
ing creditors on Texas construction projects. The pur-
pose of this article is to address some of the basic con-
cepts and requirements associated with asserting lien
and bond claims on Texas construction projects.®

Lien Filing Deadlines

The original contractor® is not required to provide any
preliminary notices to assert a lien claim. The only
requirement for the original contractor to perfect a
claim is the timely filing of a lien affidavit. To assert a
lien claim, an original contractor, as well as a subcon-
tractor and/or materialman (as discussed below), must
“file an affidavit with the county clerk of the county in
which the property is located...not later than the 15th
day of the fourth calendar month after the day on which
the indebtedness accrues”® The indebtedness for an
original contractor accrues on the last day of the month
during which the “written declaration” that terminates
the contract is received, or “on the last day of the month
in which the original contract has been completed,
finally settled or abandoned.”! In other words, the debt
accrues on the last day of the month following termina-
tion of the contract or completion of the project.
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For lien filing purposes, the indebtedness for a subcontractor
or materialman accrues “on the last day of the last month” in
which labor was performed or material was furnished.'? For a
supplier, the date of actual physical delivery to the project site
controls, not the date that title technically transferred to the
customer, for purposes determining when the supplier must
file its lien claim."

Derivative Claimants: Preliminary Notice

In addition to filing the appropriate lien affidavit, subcontrac-
tors and materialmen must also give certain preliminary
notices in order to perfect their lien claim." Under Section
53.056 of the Texas Property Code: “[i]f the lien claim arises
from a debt incurred by a subcontractor, the claimant must
give to the original contractor written notice of the unpaid
balance...not later than the 15th day of the second month fol-
lowing each month in which all or part of the claimant’s labor
was performed or material delivered””® This preliminary
notice provision does not apply to first tier subcontractors
who have a direct contractual relationship with the original
contractor since the original contractor is already on notice
that payment is past due.

Fund Trapping Notice

If the subcontractor or materialman continues to remain
unpaid, then the claimant must give written notice of the
unpaid balance to “the owner or reputed owner and the origi-
nal contractor not later than the 15th day of the third month
following each month in which all or part of the claimant’s
labor was performed or material or specially fabricated mate-
rial was delivered”*¢ This notice is commonly referred to as
the “fund trapping notice” and the purpose is twofold:

(1) to “trap” funds in the owner’s hands; and
(2) to assert a claim against the statutory retainage.

In order to trap funds in the hands of the owner, this notice
must state that “if the claim remains unpaid, the owner may
be personally liable and the owner’s property may be subject-
ed to a lien unless:

(1) the owner withholds payments from the contractor for
payment of the claim; or
(2) the claim is otherwise paid or settled.”

Chapter 53, Subchapter D of the Texas Property Code permits
owners who receive a fund trapping notice to withhold from
payments to the original contractor the amount claimed by a
subcontractor.'® The owner may withhold this amount imme-
diately upon receipt of the notice."”

Enforcement

A lawsuit to foreclose the lien must be brought within two (2)
years after the last day the claimant may file the lien affidavit
or within one (1) year after completion of the project, which-
ever is later.?

Statutory Retainage

Texas law also provides for statutory retainage, which requires
the owner to withhold ten percent (10%) of the original con-
tract price for thirty (30) days after the project has been com-
pleted.?! This retainage is used to satisfy subcontractors’
claims toward the end of the project when funds cannot be
properly trapped.

Generally, in order to have a claim against statutory retainage,
the claimant must send all notices required by Chapter 53 and
file a lien affidavit “not later than the 30th day after the earliest
of the date: (A) the work is complete; (B) the original contract
is terminated; or (C) the original contractor abandons perfor-

mance under the original contract”?

While recording a lien in order to
perfect a claim is not prohibited by
the automatic stay, bringing suit to
enforce the lien is a violation of the
automatic stay.

The 2011 Texas Legislature extended the deadline for filing
lien affidavits on statutory retainage in some instances, as well
as contractual retainage. Prior to 2011, Section 53.106(b)(6)
provided that the lien must be filed not later than the 30th day
after the date of completion. Now, if an owner files an affidavit
of completion, the lien must be filed not later than the 40th day
after the date of completion. Similarly, prior to 2011, Section
53.107(b)(7) provided that the lien must be filed not later than
the 30th day after the date of termination or abandonment.

Now, if an owner provides notice of termination or abandon-
ment, the lien must be filed not later than the 40th day after the
date of termination or abandonment.

Effect of Bankruptcy

If an owner or contractor files bankruptcy, the automatic stay
prevents third parties from taking actions against the debtor
or property of the bankruptcy estate.”> As discussed above, the
Texas Property Code requires lien claimants to give notice
and record liens within specific time limits in order to perfect
a lien. Fortunately, Bankruptcy Code Section 362(b)(3) spe-
cifically provides that the automatic stay does not operate as a
stay “of any act to perfect, or to maintain or continue the per-
fection of, an interest in property” This provision alleviates
the hardship of the automatic stay by incorporating the provi-
sions of 11 U.S.C. § 546(b) which permits mechanics and
materialmen to perfect their liens post-petition simply by

“giving notice within the time fixed by...state law>*

Some courts have held that filing of notice of a secured claim
in the bankruptcy case is sufficient to perfect a state law lien
claim under Section 546.” However, to ensure perfection of a
lien claim after a bankruptcy petition is filed a claimant should
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follow all notice provisions provided for by state law, as well as
file notice of a secured claim in the bankruptcy proceeding.
Lien claimants should also beware that the filing of a bank-
ruptcy petition does not extend the time for filing the lien affi-
davit, so the state law time limits discussed above apply.?®

While recording a lien in order to perfect a claim is not pro-
hibited by the automatic stay, bringing suit to enforce the lien
is a violation of the automatic stay. If the deadline to file suit to
foreclose the lien occurs during the pendency of the bank-
ruptcy, then the lien claimant still has 30 days after the bank-
ruptcy case is closed (“termination or expiration of the stay”)
to file suit because the state law cause of action is tolled by
virtue of Bankruptcy Code 11 U.S.C. § 108(c).

As a general rule, the automatic stay applies only to the debtor
and no other members of the construction chain. Thus, in the
case of an owner’s bankruptcy, an unpaid subcontractor could
proceed against the general contractor or the surety under a
payment bond.

At least one Texas court has concluded
that the statutory lien requirements
for a commmercial project continue to
apply even after the home is sold to
individuals who intend to reside there.

Sale or Foreclosure of Property

A mechanic’s or materialman’s lien claim may only be fore-
closed judicially. To prevail, the lien claimant must file a law-
suit and obtain a judgment that forecloses the lien, and orders
a sale of the property subject to the lien.

Claims against the Leasehold

Courts in Texas “have long held that a mechanic’s and materi-
alman’s lien attaches to the interest of the person contracting
for construction”” Accordingly, when a lessee contracts for
construction, any resulting mechanic’s lien attaches only to
the leasehold interest and not to the fee interest of the lessor.”®
Unless the owner of the land is also a party to the construction
contract or the lessee is acting as the authorized agent of the
lessor, no mechanic’s lien attaches to the fee estate.” The criti-
cal issue, therefore, becomes whether the fee owner autho-
rized the work.

Specially Fabricated Materials

When a materialman or subcontractor manufactures materi-
als specially fabricated for a particular project, and thus can-
not be returned to inventory for resale, then the manufacturer
may assert a lien claim even though the owner or contractor
may have canceled the order before delivery of the materials.
To perfect a claim for undelivered specially fabricated materi-
als, the materialman or subcontractor must give the owner
and the original contractor notice not later than the 15th day
of the second month after the month in which the claimant
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receives and accepts the order for the materials.”® The claim-
ant must also provide notices and file a lien affidavit as dis-
cussed above.

Claims against the Homestead

The Texas Constitution provides special protections for the
homestead, which are meant to protect the citizens of Texas
from losing their homes.* Homesteads are generally protect-
ed from forced sale for the payment of debts, except for those
debts specifically enumerated in the constitution, which
include debts incurred for purchase money on the homestead,
for taxes owed thereon, and for work or services performed
thereon.* Because the homestead protection does not extend
to debts incurred for improvements made to the homestead,
laborers may secure valid mechanic’s and materialman’s liens
against the homestead on which the work was performed, but
only by following certain constitutional and statutory proce-
dures.” Subcontractors and suppliers making improvements
on a homestead must comply with the requirements found in
Section 53.254 of the Texas Property Code in order to attach a
valid lien.*

This article does not include all of the many requirements
necessary to perfect a claim against a homestead. However,
some of the requirements are set forth below.

Prior to labor or material being furnished, the owner and
spouse must execute a written contract which is filed with the
county clerk.” Before the residential construction contract is
executed, the original contractor must deliver to the owner a
disclosure statement including language mandated by the
Texas Property Code regarding the owners’ rights and respon-
sibilities.*®

Furthermore, claimants asserting claims against a homestead
must include additional language mandated by the Texas
Property Code in their fund trapping notice letter.”” This fund
trapping notice letter, which includes the additional statutory
warnings, must be sent to the owner or reputed owner and to
the original contractor on a residential construction project
on or before the 15th day of the second month following each
month in which the claimant performed all or part of the
labor or delivered material or specially fabricated material.*

Next, the lien affidavit must be filed by the 15th day of the
third calendar month after the day on which the indebtedness
accrues, which is one month earlier that the general lien filing
deadline for non-residential projects.” The lien affidavit must
contain the following notice in 10-point boldface type at the
top of the page: “NOTICE: THIS IS NOT A LIEN. THIS IS
ONLY AN AFFIDAVIT CLAIMING A LIEN”#

Residential Construction

There are certain additional requirements for residential con-
struction projects that apply regardless of whether the prop-
erty constitutes a homestead. Section 53.256 requires the
original contractor to provide a detailed list of subcontractors



and suppliers the original contractor intends to use on the
project.! As that list changes, the contractor is obligated to
update the information no later than the 15th day after the
date the subcontractor or supplier is added or deleted.** An
owner may waive the right to receive this list only if the waiv-
er conspicuously makes the disclosures outlined in the stat-
ute.** However, failure to comply with these provisions does
not invalidate a properly perfected statutory lien.*

It is common in the construction industry for a contractor or
developer to build several homes, then sell the homes to indi-
viduals who intend to live there as their homestead before the
construction is complete. This creates and interesting ques-
tion as to which statutory lien provisions apply—the rules that
relate to a commercial project, since the project at its incep-
tion was a commercial project, or the rules applicable to a
residential construction project. At least one Texas court has
concluded that the statutory lien requirements for a commer-
cial project continue to apply even after the home is sold to
individuals who intend to reside there.”” The court reasoned
that since the purchaser had personal knowledge of improve-
ments being made to the home before purchasing it, then the
purchaser had sufficient notice of the contractor’s right to
assert a mechanics’ lien claim under Texas law.

Payment and Bond Claims

Payment bonds provide another potential remedy available to
general contractors, subcontractors, and materialmen to
ensure they receive payment for the services and materials
they provide to a construction project. The type of project
will determine the applicable law covering payment bond
claims on the project. As a practical matter, the payment
bond effectively functions as an insurance policy purchased
by the general contractor to insure subcontractors and mate-
rialmen are paid.

An owner of a private project may require an original contrac-
tor to furnish a payment bond against which claims may be
asserted. These types of claims are governed by Chapter 53 of
the Texas Property Code.

State and local public works projects are those in which a local
or state governmental or quasi-governmental authority or
entity is the owner of the property being improved or the party
awarding the prime contract. These entities include: cities,
counties, water and utility districts, river authorities, school
districts, state owned colleges and universities, and agencies
and departments of the State of Texas. With respect to public
projects, Texas law prohibits lien claims, but requires payment
bonds to protect unpaid contractors. Chapter 2253 of the Texas
Government Code governs these types of claims. Similar to the
procedures regarding Texas mechanic’s liens set forth above,
there is a vast and complicated array of notices and deadlines
required to perfect payment bond claims under Texas law.

Federal public works projects are those in which the United
States Government, including any of its agencies or depart-

ments, is the owner of the project or is the party awarding the
contract to the general contractor. These types of claims for
contracts are governed by the Federal Miller Act.*

The Texas Construction Trust Fund Statute

In addition to bond and lien claims, unpaid subcontractors
and suppliers may also have a claim under the Texas Con-
struction Trust Fund Statute. The Texas Legislature adopted
the Trust Fund Statute to provide an additional protection for
laborers and materialmen.” The statute “discourage[s] con-
tractors from engaging in the customary practice of paying
the last job’s expenses with the next jobs financing”* The
Trust Fund Statute “imposes fiduciary responsibilities on con-
tractors to ensure that subcontractors, mechanics and materi-
almen are paid for work completed”*

Construction payments become trust funds if they are “made
to a contractor or subcontractor or to an officer, director, or
agent of a contractor or subcontractor, under a construction
contract for the improvement of specific real property in this
state”*® An individual who furnishes labor or materials under
such a contract is a “beneficiary” of the trust funds.”* The
trustee, in turn, is a “contractor, subcontractor, or owner or an
officer, director, or agent of a contractor, subcontractor, or
owner, who receives trust funds or who has control or direc-
tion of trust funds”*> Under the Trust Fund Statute, a trustee
is liable for misapplication of trust funds if he “intentionally
or knowingly or with intent to defraud, directly or indirectly
retains, uses, disburses, or otherwise diverts trust funds with-
out first fully paying all current or past due obligations

incurred by the trustee to the beneficiaries of the trust funds.”>

New Rules Regarding Texas Highway

Construction Projects

Pursuant to legislation enacted in 2005, the Texas Department
of Transportation (TxDOT) has the ability to enter Compre-
hensive Development Agreements (CDA) for the purpose of
completing highway construction projects. According to
TxDOT, a CDA is “the tool TxDOT uses to enable private
development by sharing the risks and responsibilities of
design and construction” Significantly, CDAs can alter the
deadlines for asserting claims in connection with TxDOT
projects, giving rise to potential catastrophes for subcontrac-
tors and suppliers who have simply followed the familiar pro-
tocol laid out under the Texas Government Code.

Under Section 223.205 of the Texas Transportation Code, in
negotiating CDAs, TxDOT can require typical payment and
performance bonds, or an alternative form of security, such as
a letter of credit.”> When TxDOT authorizes an alternative
form of security, the claims process can vary from project to
project based on the requirements set forth in the security
documents. Subcontractors and suppliers performing work
on TxDOT projects should carefully review the requirements
set forth in the applicable CDA.
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