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* Documenting the “deal”
* Your governing contracts

* Harmonize with other documents

* MSA, invoices, POs, etc.
* Covering your “B-Hind”
* Information
* Leverage
* Mitigating uncertainty
* Managing risk

* Evidence
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Binding agreement

An information tool

Know your customer

Get it right — at the start

Investigate, research, verify

Where are the assets?
* Who is signing?

* Update



KNOW YOUR CUSTOMER

* Correct, Legal Name
* DBA(s)
* Type of Company
* Sole Proprietorship
* GP, LP, LLP
* LLC
* Inc
* Where incorporated

* When incorporated



KNOW YOUR CUSTOMER

Officers, Partners, Directors, Owners Industry Type

Tax ID /Social Trade/Credit References
Correct Contact Info Banking References
Internal Company Contacts Bank Account Info

-Accounting /AP, Ext.

v'Get the Information Up front
v'"May not have opportunity or leverage later
v'Do your homework....
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Payment terms

Harmonized with related contracts / controlling
Interest rate

Inspection /Rejection/In Writing /Deadline (10 days)
Attorneys’ fees and expenses

Authorization to sign on behalf of the company
Forum Selection Clause

Venue Selection Clause

Jury Waiver Clause

Payment location

Arbitration/Mediation?

Choice of Law to Govern the Agreement

Change of entity /form /structure /ownership /status
Warranties- disclaimers

Limitation of Liability /Liquidated damages

Right of offset

Notices

Force Majeure....!






A contract

Person or entity
Agrees to Pay

The debts of another
Must be in writing

Must be signed by guarantor



Personal /individual liability

Continuing
Unlimited

Irrevocable




* More than a single

transaction

* In effect indefinitely

* Past (2), Current, Future
obligations of primary

debtor
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Without qualifier that guaranty is
irrevocable, Guarantor could seek to
terminate or revoke the guaranty.




* Good!

* Joint and several liability
* NOT pro rata share

* Creditor can hold each guarantor
100% liable, unless the parties

agree otherwise.

* Creditor can sue only one or all

guarantors — creditor’s choice.



If continuing, unlimited,
irrevocable terms....

Creditor must typically
release retiring guarantor.

Guarantor is not off the hook
typically unless creditor
agrees to release

Did the new owners sign
guaranty agreements with
creditor?

Retiree may be entitled to
contribution from new
“owners” but not necessarily
off the hook with creditor

Common mistake by creditor
and retiring guarantor getting
new owner guaranties and
release of retiring owner
guaranty agreement



If continuing, unlimited,

DEATH OF irrevocable terms....
GUARANTOR

If product/service
ordered while alive....

A claim against
Guarantor’s estate,

typically.



ONLY AS GOOD AS THE DO YOUR DUE DILIGENCE IS THIS A SHELL GAME?
ASSETS AND INVESTIGATE



* Guaranties strictly construed in guarantor’s favor
* Clearly identify

* gudarantor

* debt

* primary obligor

* Confirm personal, individual liability of guarantor



* Update as business evolves, is sold, merged etc.
* Ask for execution and get them signed.
* Watch signature blocks

* Legible signature?¢ Printed name included?
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About Karen ...

Karen L. Hart is a business attorney with 20 years of experience litigating commercial and real
estate disputes.

Karen counsels clients on creditor’s rights issues, real estate and landlord-tenant matters as well as
various other contract and business disputes. She is a tireless advocate for her clients, providing
guidance on business legal matters, such as lease, purchase and sale, brokerage and property
management disputes, specific performance claims, commercial evictions, lis pendens, lien and
bond claims, lien priority disputes, promissory note claims, commercial foreclosures, bankruptcy
claims, professional ethics and liability matters, bills of review, confidentiality, non-competition and
non-solicitation agreements and related disputes and injunctive proceedings, and business tort
claims, including tortious interference with contracts and business relationships, civil theft, fraud,
and misappropriation of trade secret claims.

Prior to joining Bell Nunnally, Karen served as a law clerk to the Honorable Hayden Head, Jr.,
United States District Court, Southern District of Texas, Corpus Christi Division. Karen is a 2001
honors graduate of the University of Texas at Austin School of Law.

Karen’s recent accolades include: Best Lawyers in America (2017-2021); Litigation Star, Benchmark
Litigation (2020); Best Lawyers®’ Texas' Best Lawyers (2020); Dallas Top 50 Women Lawyers
Award, Texas Diversity Council (2017); Winning Women Award, Texas Lawyer (2014); Women in
Business Award, Dallas Business Journal (2012). Karen also serves as Bell Nunnally’s General
Counsel.

Karen is a long-time NACM member, supporter and educator.
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